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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 

Department 18 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00845 
CASE NAME:  HENRY NEWTON  VS.  CONTRA COSTA COUNTY 
HEARING ON PETITION FOR RELIEF FROM CLAIM FILING REQUIREMENTS 
FILED BY:  HENRY NEWTON 
*TENTATIVE RULING:* 
 

Plaintiff’s petition for relief from government claim requirement is granted. Plaintiff’s request 
to add Contra Costa Water District as a DOE defendant is denied. The Water District is not deemed as 
DOE 1 in the complaint, however, Plaintiff may file a first amended complaint that adds Contra Costa 
Water District as a defendant no later than September 26, 2022.  

 
Plaintiff was injured when he rode his bicycle into a trench on April 12, 2021. Plaintiff alleges 

that he was using the bike lane on Pacheco Boulevard in Martinez when he unexpectedly 
encountered a trench across the bike lane. Plaintiff alleges he was not provided sufficient notice of 
the hidden hazard. (Comp. p. 4.) Plaintiff filed the complaint against Contra Costa County on April 21, 
2022 for negligence (against DOES only), premises liability, vicarious liability for the act or omission of 
a public employee and vicarious liability for the act or omission of a contractor.  

 
On August 30, 2021, Plaintiff’s attorney sent a letter requested a preservation of evidence to 

Contra Costa Water District. (Irish dec. ex. E.) On September 23, 2021, a paralegal called the County 
and was informed that filing the Governmental Tort Claim on behalf of Plaintiff with the County was 

mailto:dept18@contracosta.courts.ca.gov


SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  09/12/2022 

 

 

Page 2 of 21 

 

sufficient and that Plaintiff did not need to name the department. (Farkaly dec.) Plaintiff timely filed a 
government claim with Contra Costa County. On October 22, 2021, Contra Costa County denied the 
claim and identified Contra Costa Water District as the proper government entity. (Irish dec. ex. B.) 
Plaintiff switched attorneys, hiring the current law firm around March 23, 2021. (Irish dec. 5.) 
Plaintiff’s new attorneys submitted an application for a claim late to Contra Costa Water District on 
April 5, 2021. (Irish dec. ex. C.) That application was denied. (Irish dec. ex. D.) Plaintiff filed this 
petition for relief on July 29, 2022.  

 
The Water District opposes this petition because it was served by mail rather than in a 

manner required for service of a complaint. By filing this opposition the Water District has generally 
appeared in this case, at least as it relates to the petition for relief, and therefore, the objection based 
on jurisdiction fails.  

 
Government Code section 946.6(c)(1) requires the trial court to grant a petition for relief from 

timely filing a government claim if (1) the court finds that an application for leave to present a late 
claim was made within a reasonable time, not to exceed one year after accrual of the claim, (2) the 
application was denied or deemed denied, and (3) the failure to present the claim was through 
mistake, inadvertence, surprise, or excusable neglect. (Government Code §946.6(c)(1); see also 
Ebersol v. Cowan (1983) 35 Cal.3d 427, 431-432.) The standard for mistake, inadvertence, surprise, or 
excusable neglect is the same as under Code of Civil Procedure section 473 for relieving a party from a 
default judgment. (Ebersol, supra, 35 Cal.3d at 435.)  

 
“There must be more than the mere failure to discover a fact; the party seeking relief must 

establish the failure to discover the fact in the exercise of reasonable diligence. [Citation.] The party 
seeking relief based on a claim of mistake must establish he was diligent in investigating and pursuing 
the claim [Citation]…” (Dep't of Water & Power v. Superior Court (2000) 82 Cal.App.4th 1288, 1293.) 
“In deciding whether counsel's error is excusable, this court looks to: (1) the nature of the mistake or 
neglect; and (2) whether counsel was otherwise diligent in investigating and pursuing the 
claim. [Citations.]” (Bettencourt v. Los Rios Community College Dist. (1986) 42 Cal.3d 270, 276.)  

 
If the petitioner meets his burden of showing that the failure to present the claim was 

through mistake, inadvertence, surprise, or excusable neglect then the request should be granted 
unless the government agency can establish prejudice arising from the failure to file a timely claim. 
(Dep't of Water & Power, supra, 82 Cal.App.4th at 1297.) 

 
The first issue here is whether the application for filing a late claim was made within a 

reasonable time, not to exceed one year after accrual of the claim. The application was submitted 
within one year of Plaintiff’s accident and thus, meets the outside time limit. The bigger question is 
whether the application was submitted within a reasonable time. Plaintiff’s attorney was told that 
they needed to submit the claim directly to the Water District on October 22, 2021. The application 
for a late claim was not submitted until April 5, 2022. Although five months is pushing the limit of 
reasonableness, in this case that time included Plaintiff finding and hiring a new attorney, which can 
take several months. Considering all the evidence presented, the Court finds that the application for 
filing a late claim was made within a reasonable time.  
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The facts here show that Plaintiff’s attorney was aware of the Water District’s existence and 

potential liability by August 2021 when they sent a letter to the Water District. In determining who to 
include in the claim submission, the attorney apparently relied on information a paralegal obtained 
after talking with someone from the County. The paralegal’s understanding was that they did not 
need to name the Water District separately and it appears the responsible attorney relied on this 
understanding. The Court finds that Plaintiff’s attorneys failed to timely submit a government claim to 
the Water District due to mistake or excusable neglect.  

 
Spencer v. Merced County Office of Educ. (1997) 59 Cal.App.4th 1429 is distinguishable. 

There the first attorney received a letter stating that the claim needed to be presented to the 
Merced County Office of Education, not the County of Merced. This letter was received before the 
time to submit a government claim had expired. The claim form was then drafted listing the County of 
Merced as the public entity. The case was transferred to a new attorney and the new attorney 
assumed that the County was the proper entity based on the draft claim form. The court found the 
attorney’s conduct was not excusable.  (Id. at 1438-39.) Here, by contrast, the first attorney (through 
a paralegal) called the County to discuss how to submit the government claim and received 
apparently incorrect information. The attorney was not aware that he needed to submit the claim to 
the Water District until after the time to submit a timely claim had expired.  

 
The Water District has not shown prejudice and therefore, the petition for relief is granted.  
 
The Water District’s requests for judicial notice are denied. The website printouts show what 

the websites looked like on August 29, 2022 and there is no evidence showing whether the website 
looked the same in 2021. Assuming, however, that the website looked the same in 2021 as it did on 
August 29, 2022, it would not change the Court’s ruling. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  MANORCARE HEALTH SERVICES-ROSSMOOR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS AND COMPLAINT 
FILED BY:  HCR MANORCARE SERVICES, LLC 
*TENTATIVE RULING:* 
 
Specially appearing defendant HCR Manor Care Services, LLC’s motion to quash service of summons 
is granted. Service of summons and complaint on defendant on June 24, 2022 is ordered quashed. 
 
Effecting service on a corporation requires delivery of summons and complaint to some person 
on behalf of the corporation. (CCP § 416.10; Dill v. Berquist Const Co., Inc. (1994) 24 Cal.App.4th 
1426, 1437.) For out-of-state corporations such as defendant, service may be made on “any officer 
of the corporation or its general manager in this state.” (Corp. Code, § 2110; In re Title U.S.A. Ins. 
Corp. (1995) 36 Cal.App.4th 363, 368.) Service may also be made upon “a person authorized by 
the corporation to receive service of process.” (CCP § 416.10, subd. (b); Corp. Code, § 2110 
[foreign corporations].) 
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According to the proof of service filed on July 1, 2022, the plaintiffs attempted to serve defendant by 
leaving the summons and complaint with Sarai Marin at CT Corporation at 330 North Brand Boulevard 
in Glendale, California. Defendant maintains no officer or general manager at this address, and its 
registered agent for service of process is CT Corporation System at 4400 Easton Commons Way, Suite 
125, Columbus, Ohio. (See Jaswal Decl. ¶3 and RJN, Ex. 3.)  
 
In opposition, plaintiffs state they will reattempt service on defendant. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  MANORCARE HEALTH SERVICES-ROSSMOOR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS AND COMPLAINT  
FILED BY:  HCR MANORCARE INC. 
*TENTATIVE RULING:* 
 
Specially appearing defendant HCR Manor Care, Inc.’s motion to quash service of summons and 
complaint is off calendar. Plaintiffs filed a request for dismissal of claims against HCR Manor Care, Inc. 
on August 23, 2022. 

 
 

  
    

4. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  MANORCARE HEALTH SERVICES-ROSSMOOR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS AND COMPLAINT  
FILED BY: HCR IV HEALTHCARE, LLC 
*TENTATIVE RULING:* 
 
Specially appearing defendant HCR IV Healthcare LLC ‘s motion to quash service of summons and 
complaint is off calendar. Plaintiffs filed a request for dismissal of claims against HCR IV Healthcare 
LLC  on August 23, 2022. 
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5. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  MANORCARE HEALTH SERVICES-ROSSMOOR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS AND COMPLAINT  
FILED BY:  HEARTLAND EMPLOYMENT SERVICES, LLC 
*TENTATIVE RULING:* 
 
Specially appearing defendant Heartland Employment Services, LLC’s motion to quash service of 

summons is granted. Service of summons and complaint on defendant on June 24, 2022 is ordered 

quashed. 

Effecting service on a corporation requires delivery of summons and complaint to some person 

on behalf of the corporation. (CCP § 416.10; Dill v. Berquist Const Co., Inc. (1994) 24 Cal.App.4th 

1426, 1437.) For out-of-state corporations such as defendant, service may be made on “any officer 

of the corporation or its general manager in this state.” (Corp. Code, § 2110; In re Title U.S.A. Ins. 

Corp. (1995) 36 Cal.App.4th 363, 368.) Service may also be made upon "a person authorized by 

the corporation to receive service of process.” (CCP § 416.10, subd. (b); Corp. Code, § 2110 

[foreign corporations].) 

According to a proof of service filed on July 1, 2022, plaintiffs attempted to serve the summons and 

complaint on defendant by leaving the documents with Mary Steinmetz at 333 North Summit Street, 

Toledo, Ohio. Plaintiffs did not attempt service in California and defendant’s registered agent for 

service of process is CT Corporation System, at 1300 East 9th Street, Cleveland, Ohio 44114.  (Jaswal 

Decl. ¶¶ 2-3, RJN Ex. A.) 

In opposition, plaintiffs state they will reattempt service on defendant. 

 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC17-02539 
CASE NAME:  MANCHENO  VS.  BANIQUED 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DISMISS AMENDED COMPLAINT 
FILED BY:  REGINALD ROBINSON 
*TENTATIVE RULING:* 
 
 Defendant Reginald Robinson’s Motion to Set Aside Entry of Default and Dismiss the 

Amended Complaint is granted in part and denied in part.  Motion to set aside entry of default 

pursuant to Code of Civil Procedure § 473 is granted. Motion to dismiss the amended complaint as to 

Defendant Robinson, pursuant to CCP section 583.250(a)(2) is denied. 

Background 

                Since early 2011, Plaintiff Juan Mancheno and Defendants had business relationships 
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in the Real Estate and Mortgage Industry, and worked with one another in the construction, 

rehabilitation, and sales of properties in the Greater Bay Area.     Defendant Reginald Robinson was 

a mortgage originator in the past for Quality Lending Services, Inc., a company currently owned by 

Plaintiff Mancheno.   

                On December 27, 2016, Defendant Elizabeth Davoudi allegedly forwarded to Mancheno 

emails which were sent, forwarded, and/or retransmitted, or received by Defendants, including 

Defendant Reginal Robinson.  The emails contained various iterations of Mancheno being accused of 

fraudulent conduct as a broker and attempted violence.   

                Plaintiff filed this action for defamation, intentional and negligent interference with 

prospective economic relations, and intentional and negligent infliction of emotional distress. 

Motion 

                Pursuant to Code of Civil Procedure §§ 473, Defendant Reginald Robinson moves for an 

order setting aside the default entered against him on January 10, 2022. The basis for this motion is 

defendant's mistake, inadvertence, surprise, or excusable neglect.  Defendant asserts he has acted 

diligently in seeking relief and this motion is being made within six months of the entry of default.  

                Defendant Robinson filed a declaration stating that he was notified in January of 2022, 

by co-defendant Brian Baniqued that it looked like a default had been entered against him.  Robinson 

maintains he did not recall being served with the Summons and Complaint and was completely 

unaware that he had been sued by Plaintiff Juan Mancheno.  After learning of the default, Robinson 

claims he acted diligently in an effort obtain an attorney and to set aside the default.  He checked the 

Court’s docket and noticed a court hearing was scheduled for January 24, 2022.  Robinson appeared 

at the hearing. The Court informed Robinson to obtain an attorney.  After some time, Robinson was 

able to hire an attorney willing to take his case.  Robinson believes he has a meritorious defense and 

attached a copy of his proposed pleading to his declaration, as required by CCP § 473. 

                Defendant argues the Court entered the default as requested based on Plaintiff’s 

representations that Robinson had been properly served with process and the absence of a 

responsive pleading by Defendant.  Robison claims he was never served or does not recall being 

served.  The proceeding taken against him was through his mistake, inadvertence, surprise or 

excusable neglect.  Defendant argues section 473 is a remedial measure that should be construed 

liberally.  The Court has wide discretion to grant the requested relief.  Furthermore, “The policy of the 

law is that controversies should be heard and disposed of on their merits. [Citations.]" (Berman v. 

Klassman (1971) 17 Cal.App.3d 900, 909.) “‘[B]ecause the law strongly favors trial and disposition on 

the merits, any doubts in applying section 473 must be resolved in favor of the party seeking relief 

from default. [Citations.]’[Citation.]” (Parage v. Couedel (1997) 60 Cal.App.4th 1037, 1042.) 

                Plaintiff, appearing in pro per, opposes the motion on the ground Defendant did not act 

diligently in retaining counsel to set aside the default.  Plaintiff notes that Defendant appeared at the 

Case Management Conference on January 24, 2022.  Plaintiff claims that at the hearing, Judge Baskin 
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gave Robinson 30 days to file a motion to set aside the default. Since Plaintiff failed to do so, 

Defendant argues that it was inexcusable for Defendant to delay picking up a copy of his default (June 

2022) and waiting until July 2022 to file the motion.  Plaintiff argues the motion should be denied as 

untimely and Defendant provides no excuse for the delay is seeking leave to set aside the default. 

                In response, Defendant argues the motion is timely; it was filed within 6 months of entry of 

default.  As to Plaintiff’s claim that Judge Baskin gave Defendant’s 30 days to file a motion to set aside 

the default during the CMC held on January 24, 2022, the Minute Order makes no reference to 

such deadline. 

Dismissal 

                The policy of the State of California is ‘that a plaintiff shall proceed with reasonable diligence 

in the prosecution of an action.’ (§ 583.130.)”  (Higgins v. Superior Court (2017) 15 Cal.App.5th 973, 

979.)  Defendant contends his failure to timely respond to the complaint is due in part to Plaintiff’s 

failure to effect service of the First Amended Complaint within the time framed mandated by CCP 

§ 583.210.  The statute provides: “The summons and complaint shall be served upon a defendant 

within three years after the action is commenced against the defendant.”  

                Defendant argues that Plaintiff commenced this action on December 26, 2017, by filing the 

original complaint and naming Robinson as a defendant.  According to the Proof Service, service was 

effected on Robinson, by personal service, on May 30, 2021, more than three years after the action 

was commenced. The deadline to serve the complaint was December 25, 2020. As a result, Defendant 

seeks to have the case dismissed pursuant to CCP § 583.250(a)(2). Dismissal is mandatory and is not 

subject to extension, excuse, or exception except as expressly provided by statute. 

               In opposing the request for dismissal, Plaintiff argues that Defendant misstates the facts.  

Robinson was served with the original complaint in June 2019.  The Proof of Service was filed with 

the court well within the deadline of December 25, 2020.  The amended complaint was filed on 

August 30, 2019, and Defendant was served on May 30, 2021, within the 3-year statute.   

                  In response to Plaintiff’s opposition, Defendant notes that Plaintiff did not attach the Proof 

of Service (“POS”) of the original complaint which is referenced in the Opposition.  Defendant claims 

he did not find the POS in the Court’s docket. However, Defendant acknowledges the Court’s docket 

contains an Order for Publication granted on May 15, 2019, but claims he does not find the Proof of 

Service by Publication. Also, Defendant believes there is no proper affidavit in support of an 

application for publication.  As such, Defendant argues the default may be vacated and the Order of 

Publication did not toll the 3-year dismissal statute.  Defendant argues there is no evidence that 

Robinson received actual notice of this action within the 3-year period and dismissal is mandatory. 

Ruling 

                Defendant’s request for mandatory dismissal pursuant to Code of Civil Procedure section 

583.250(a)(2) is denied.  As Plaintiff noted in his Opposition, the Court granted Plaintiff’s request to 
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serve the original summons and complaint on Defendant Robinson by publication on May 15, 2019.  

The Proof of Service of the summons and complaint by publication was filed on June 24, 2019. 

It shows publication of the summons appearing in the West County Times on 5/30/19, 6/6/19, 

6/13/19, and 6/20/19.   Service of the summons was well with the three years of commencing 

the action.    

                As to service of the First Amended Complaint, Defendant acknowledges the Court’s docket 

show the Proof of Service filed on June 3, 2021, indicating Defendant Reginald Robinson had been 

served with the FAC (by personal service) on May 30, 2021. Although Defendant claims he either 

was not served or he doesn’t recall being served, “The filing of a proof of service creates a rebuttable 

presumption that the service was proper.”  (Floveyor Internat., Ltd. v. Superior Court (1997) 59 

Cal.App.4th 789, 795.)     

                At any rate, CCP § 583.250(a)(2) is not implicated as Plaintiff served Defendant within three 

years of commencing this action and served Defendant with the FAC within three years of filing the 

amended complaint.  No ground exists for dismissal under CCP 583.250(a)(2). 

                As to the timeliness of this motion, Robinson’s default was entered on January 10, 2022.  

Defendant’s motion seeking relief from the entry of default was filed on July 5, 2022.  The motion is 

timely filed within the six-month parameter set forth in CCP § 473.   

 Plaintiff claims that Judge Baskin ordered Robinson to file the motion for relief within 30 days 

of the CMC held on January 24, 2022.  The Minute Order, however, acknowledges Reginald Robinson 

appearance in pro per at the CMC but makes no reference to setting aside the default or a deadline 

for filing such motion.   

                As to the merits of Defendant’s motion, a motion to set entry of default pursuant to 

CCP § 473) “is addressed to the sound discretion of the trial court.” (McClain v. Kissler (2019) 

39 Cal.App.5th 399, 413.)  CCP § 473(b) provides: 

                The court may, upon any terms as may be just, relieve a party or his or her 

legal representative from a judgment, dismissal, order, or other proceeding taken 

against him or her through his or her mistake, inadvertence, surprise, or excusable 

neglect. Application for this relief shall be accompanied by a copy of the answer or 

other pleading proposed to be filed therein, otherwise the application shall not be 

granted….  

Robinson’s declaration states that failure to timely respond to the summons and complaint was due 

to his mistake, inadvertence, surprise, or excusable neglect.  Defendant attached a copy of his 

proposed pleading (a demurrer) to this application for relief. 

               “The policy of the law is to have every litigated case tried upon its merits, and it looks with 
disfavor upon a party who, regardless of the merits of his case, attempts to take advantage of the 
mistake, surprise, inadvertence, or neglect of his adversary….’” (Smith v. Los Angeles Bookbinders 
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Union (1955) 133 Cal.App.2d 486, 499-500, disapproved on other grounds in MacLeod v. Tribune 
Publishing Co. (1959) 52 Cal.2d 536, 551.)   “‘Unless inexcusable neglect is clear, the policy favoring 
trial on the merits prevails.’[Citation.]” (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24.)  
The motion for relief is therefore granted. 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-00682 
CASE NAME:  FEILER  VS.  THE FRAME GROUP 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT  
FILED BY:  THE FRAME GROUP, INC. 
*TENTATIVE RULING:* 
 
 The motion for leave to file a cross-complaint, brought by defendant The Frame Group, Inc., 

is denied.  Defendant’s motion for leave to extend the discovery cutoff is also denied.  The basis for 

this ruling is as follows. 

 A. The Cross-Complaint. 

 Defendant acknowledges that the last day to timely file its cross-complaint was December 22, 

2021, the date on which it filed its answer.  (Code Civ. Proc., § 428.50, subd. (a).)  Accordingly, this 

motion for leave to file a cross-complaint is governed by section 426.50 of the Code of Civil 

Procedure, which provides as follows: 

A party who fails to plead a cause of action subject to the requirements of this article, 
whether through oversight, inadvertence, mistake, neglect, or other cause [emphasis 
added], may apply to the court for leave to amend his pleading, or to file a cross-
complaint, to assert such cause at any time during the course of the action.  The 
court, after notice to the adverse party, shall grant, upon such terms as may be just to 
the parties, leave to amend the pleading, or to file the cross-complaint, to assert such 
cause if the party who failed to plead the cause acted in good faith [emphasis added].  
This subdivision shall be liberally construed to avoid forfeiture of causes of action. 
 

Defendant has not met the statutory requirements for relief in two respects. 

Good Cause for Granting Relief 

 First, defendant has not explained, even in the most general terms, the “cause” for defendant 

failing to meet its original deadline.  Defendant knew about the claims to be asserted in the proposed 

cross-complaint when defendant filed its answer, because the facts supporting those claims are also 

alleged as affirmative defenses; in fact, the extensive “cross-allegations and averments” read more 

like a cross-complaint than an answer.  (See Answer, filed on 12-22-21, ¶¶ 2-24, pp. 2-14.)  Why then 

did defendant not file a cross-complaint with the answer, as required by statute?  Neither defendant’s 

opening papers nor defendant’s reply papers answer this question. 
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Defendant seems to be taking the position that it can blithely disregard the statutory 

deadline, without excuse, and still have an automatic right to file a late cross-complaint any time it 

pleases.  While the governing statute is liberal, the Court finds that it is not that liberal.  Some 

explanation must be provided.  Defendant provides none. 

Good Faith 

 The following is the pertinent chronology: 

2021 

12-9-21 At a case management conference, Judge Baskin (1) directed 

defendants to file an answer by December 22, 2021, and (2) set a 

non-expert discovery cutoff and mediation completion deadline of 

June 30, 2022. 

12-22-21 Defendants filed an answer. 

2022 

7-5-22 Defendant The Frame Group, Inc. filed the pending motion.  

The motion was brought in part on the ground that “discovery is 

necessary to defend against Plaintiff’s Complaint …”  (Motion, filed on 

7-5-22, p. 2, lines 13-14.)  Thus, the extension of the discovery cutoff 

that defendant seeks applies not just to the proposed new cross-

complaint, but also to the original complaint and answer. 

7-6-22 At a case management conference, Judge Baskin extended the 

non-expert discovery cutoff and mediation completion deadlines to 

September 30, 2022.  Judge Baskin also limited defendants’ written 

discovery to 35 requests. 

8-15-22 In defendant’s reply, defendant seeks to have the discovery cut-off 

date extended so that it is “governed by the Code of Civil Procedure.”  

(Reply, filed on 8-15-22, p. 6, lines 1-3.)  That is, defendant seeks to 

have the cutoff date for all discovery — concerning both plaintiff’s 

complaint and the proposed new cross-complaint — extended a 

second time, from the end of September to 30 days before the 

February 14, 2023 trial date. 

Nowhere in the opening or the reply papers does defendant explain why it needs new 

discovery concerning the proposed cross-complaint, given the extensive overlap between 

the proposed cross-complaint and the “cross-allegations and averments” of defendant’s answer.  

As for discovery concerning plaintiff’s complaint, defendant does not explain why the extension that 

Judge Baskin has already granted — from June 30 to September 30, 2022 — is insufficient. 
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 Given this history and the gaps in defendant’s papers, the Court must reluctantly conclude 

that defendant’s motion for leave to file a cross-complaint was not filed in good faith.  Rather, the 

intent of the motion was to evade Judge Baskin’s definitive rulings on the pretrial discovery cutoff, 

perhaps in the hope that a newly assigned judge might take a more liberal view.  The Court will not 

allow the filing of an untimely cross-complaint to serve that improper purpose. 

 B. The Motion To Extend. 

 Defendant’s motion to extend the discovery cutoff is denied without prejudice, on several 

grounds.  First, discovery motions should be filed separately; they are now assigned to Commissioner 

Dashman in Department 57.  Second, defendant has not explained why it did not comply with the 

discovery facilitator process.  Third, defendant has not explained what additional discovery it needs, 

and why the existing extension, through September 30, 2022, has not given defendant sufficient time 

to conduct any such additional discovery. 

 Defendant may file a separate motion to extend the discovery cutoff that addresses the 
above-listed concerns.  But the Court makes no ruling on whether such a motion would be deemed 
timely, and procedurally proper, by the judicial officer who hears the motion. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-01899 
CASE NAME:  FREEMAN  VS.  ZHANG 
HEARING ON MOTION FOR ORDER SETTING ASIDE DISMISSAL  
FILED BY:  MONISHA FREEMAN 
*TENTATIVE RULING:* 
 
The Court sets aside its order dismissing the case. The summons and complaint shall be served no 
later than November 15, 2022. The Court sets the matter for further CMC on December 16, 2022. 

 
 

 
    

9. 9:00 AM CASE NUMBER:  MSC21-02412 
CASE NAME:  DOWLATI  VS.  NANEV 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  IVAN NANEV 
*TENTATIVE RULING:* 
 
Motion to be relieved as counsel is granted. 
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10. 9:00 AM CASE NUMBER:  MSC21-02496 
CASE NAME:  CREDITOR'S ADJUSTMENT  VS.  PEREZ HANDYMAN CO. 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT  
FILED BY:  PEREZ HANDYMAN AND CONSTRUCTION LLC 
*TENTATIVE RULING:* 
 
Before the Court is a motion by defendant Perez Handyman and Construction, LLC ("Perez 
Handyman") to set aside its default, and if necessary, default judgment. For the reasons set forth, 
the motion is granted. The default and default judgment against Defendant shall be set aside, and 
Defendant shall file its proposed answer to the Complaint by September 23, 2022.  

Background 

Plaintiff Creditors Adjustment Bureau ("CAB") filed a complaint for money against Perez Handyman. 
CAB is the assignee of the debt which is a claim for nonpayment of insurance policy premiums 
allegedly owed for workers compensation insurance provided to defendant by the State 
Compensation Insurance Fund.  

Defendant was personally served on April 4, 2022 with the summons and complaint and other papers 
by service on its principal Fortunato Perez. Perez appeared at a case management conference 
("CMC") on April 13, 2022 with his business partner to act as translator, but he was informed an 
official court translator was required. (Perez Decl. ¶ 4.) The CMC was continued to July 15.   

Defendant's default was requested and entered by the Clerk on May 25, 2022. Defendant engaged 
counsel in June 2022 based on his stated understanding from the April 13 CMC that he only needed to 
have an attorney for the next hearing and not that he had to file documents with the Court. (Perez 
Decl. ¶¶ 4-6.)  

On July 1, 2022, Defendant's counsel requested that CAB stipulate to set aside the default, which CAB 
declined. Defendant's counsel appeared at the July 15 CMC. Defendant's counsel tried to file an 
answer on July 5, 2022, which he learned on July 21, 2022 was rejected because the default had 
already been entered. He filed this motion on July 27, 2022. CAB filed an amended request for 
entry of a default judgment on June 30, 2022, and a default judgment was entered by the Court on 
August 17, 2022. 

Standards Governing Motions to Set Aside Default 

Code of Civil Procedure section 473(b) gives the court discretion to "relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against him or her 
through his or her mistake, inadvertence, surprise, or excusable neglect." (Code Civ. Proc. § 473(b).) 
Courts are typically liberal in relieving parties of defaults caused by mistake, inadvertence, or 
excusable neglect in order to hear a case on its merits. (Zamora v. Clayborn Contracting Group, Inc. 
(2002) 28 Cal.4th 249, 256 ["[T]he provisions of section 473 of the Code of Civil Procedure are to be 
liberally construed and sound policy favors the determination of actions on their merits. [citation 
omitted].") The application for relief must be filed within six months of the date of the judgment or 
proceeding was taken and must be accompanied by a copy of the answer or other pleading proposed 
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to be filed. (Code Civ. Proc. § 473(b); Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal.App.4th 
215, 225.)  

The test for discretionary relief requires the party seeking relief to show excusable error. (Comunidad 
en Accion v. Los Angeles City Council (2013) 219 Cal.App.4th 1116, 1132.) Excusable error considers 
whether "a reasonably prudent person under the same or similar circumstances might have made the 
same error." (Id. [italics in original].) "Where the mistake is excusable and the party seeking relief has 
been diligent, courts have often granted relief pursuant to the discretionary relief provision of section 
473 if no prejudice to the opposing party will ensue." (Zamora, supra, 28 Cal.4th at 258.)  

In cases where “the party in default moves promptly to seek relief, and the party opposing the motion 
will not suffer prejudice if relief is granted … very slight evidence will be required to justify a court in 
setting aside the default." [Citations omitted; emphasis added.] (Elston v. City of Turlock (1985) 38 
Cal.3d 227, 235 [superseded by statute on other grounds].) (See also Mink v. Superior Court (1992) 2 
Cal.App.4th 1338, 1343 [same]; Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816, 821 [reversing 
order refusing to set aside default and default judgment].) "Unless inexcusable neglect is clear, the 
policy favoring trial on the merits prevails." (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24, 
quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [emphasis added].)  

There is a "strong presumption to provide a hearing on the merits." (Grappo v. McMills (2017) 11 
Cal.App.5th 996, 1009.) Any doubts in applying the statute are to be resolved in favor of the party 
seeking relief. (Austin v. Los Angeles Unified School District (2016) 244 Cal.App.4th 918, 929.) "A ruling 
setting aside a default or default judgment is reviewed under the abuse of discretion standard, and an 
appellate court will reverse only upon []'a clear case of abuse'[]and []'a miscarriage of justice.'[] 
[Citations, internal quotation marks omitted.]" (Grappo v. McMills, supra, 11 Cal.App.5th at 1006.) 

Analysis 

Under the standards of the case law cited above on discretionary relief from default under Code of 
Civil Procedure section 473(b), Defendant has presented sufficient "very slight evidence" of excusable 
mistake, inadvertence, or neglect to support granting relief. Perez declares he believed he was 
required only to engage counsel for his company by the next CMC date in July and did not understand 
he was required to file a written response with the Court. (Perez Decl. ¶¶ 4-6.) He engaged counsel in 
June 2022 in advance of the July 2022 CMC and within one month after Defendant's default was 
entered. Defendant has demonstrated diligence and an intent to defend through Perez's appearance 
at the April 13, 2022 CMC, counsel's appearance at the July 15, 2022 CMC, and Defendant's filing the 
motion to set aside the default on July 27, 2022 after informal attempts to have the default set aside 
failed. The motion complies with the requirements of Code of Civil Procedure section 473(b) and 
includes a proposed answer with affirmative defenses. 

Defendant has declared under penalty of perjury that he only speaks Spanish and needed a Spanish 
translator for the April 13, 2022, where he appeared after he was served with the summons and 
complaint and only understood the hearing was continued to July 2022 and that he had to have an 
attorney in order for Defendant to appear in Court. (Perez Decl. ¶¶ 3-6.) Plaintiff presents evidence 
trying to cast doubt on Perez's credibility generally, including as to his lack of English language skills, 
but for purposes of ruling on this motion only, the Court accepts Perez's testimony in his declaration 
made under penalty of perjury and relies on it to support granting relief. To the extent evidence 
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offered by Plaintiff addressing the underlying relationship between Defendant and its workers 
compensation insurance carrier are issues relevant to Plaintiff's breach of contract and related claims 
for money owed for unpaid policy premiums, Plaintiff can address those in the litigation on 
the merits.  

Plaintiff relies on McClain v. Kissler (2019) 39 Cal.App.5th 399 and Gilio v. Campbell (1952) 114 
Cal.App.2d Supp. 853. Both are distinguishable. In McClain v. Kissler, supra, 39 Cal.App.5th 399, 
the defendants included Kissler individually and doing business as her law firm and a corporation. 
Kissler appeared in the action at multiple hearings over a six-month period without filing an answer or 
other responsive pleading by the defendants despite repeated warnings that they had to file their 
response. (Id. at 403-404.) One of the warnings came at a case management conference at which the 
Court told Kissler the defendants' responsive pleadings were "long overdue" and at which the Court 
ordered the plaintiffs to take the defendants' default by a specific date or risk sanctions. (Id.) Two 
weeks later, the defendants had not filed any responsive pleading despite the elapsed time and the 
Court's orders at the CMC. Moreover, there was additional evidence that despite defendants' failure 
to respond in that action, Kissler was at the same time aggressively litigating two lawsuits she had 
filed against the McClains. (Id. at 404.) These egregious facts undermining any excusable mistake, 
inadvertence, neglect or surprise are not present in this case. 

In Gilio v. Campbell, supra, 114 Cal.App.2d Supp. 853, the defendant ignored warnings that he had to 
respond to the complaint, and a warning after judgment was entered that he had to act to obtain 
counsel and seek relief. There was also evidence in that case that the defendant made a deliberate 
decision not to defend because he was concerned his reputation in the construction industry would 
be adversely affected if he defended the action and only changed his mind about defending after he 
was ordered to appear for a post-judgment debtor examination. (Id. at 855.) Those facts are also not 
present here. Even reasonably prudent persons can make mistakes and misunderstand the 
requirements of legal documents and legal process.  

In addition, Plaintiff has not shown any prejudice by having to litigate its claims on the merits. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  MSC22-00477 
CASE NAME:  JAPONESQUE LLC  VS.  KLEEN CONCEPTS 
HEARING ON MOTION TO DISMISS COMPLAINT  
FILED BY: KLEEN CONCEPTS LLC 
*TENTATIVE RULING:* 
 
Before the Court is a motion to dismiss the action pursuant to Code of Civil Procedure sections 410.30 
and 418.10 filed by specially appearing defendant Kleen Concepts, LLC. For the reasons set forth, the 
motion is granted to the extent that the Court finds the forum non conveniens factors under Stangvik 
v. Shiley Inc. (1991) 54 Cal. 3d 744 support this Court declining to exercise jurisdiction over the action 
at this time; however, this action shall be stayed and not dismissed, pending the outcome of the 
Arizona Action.  
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Background 

Plaintiff Japonesque, LLC is a California limited liability company which contracted with Kleen 
Concepts, LLC, an Arizona limited liability company  ("Defendant" or "Kleen Concepts" for 
convenience), for the purchase of cosmetic products. In February 2022, Kleen Concepts sued 
Japonesque for its failure to pay two invoices related to Japonesque Purchase Order ("PO") 
No. PO-006537 dated September 17, 2020, and PO No. PO-007092 dated January 8, 2021 in the 
Superior Court for Maricopa County, Arizona (Arizona Court), initiating Case No. CV2022-090771 
("Arizona Action").  

Japonesque, through counsel, executed an "Acceptance of Service for Defendant Japonesque, LLC" 
which was filed in the Arizona Action on March 14, 2022. (Def. RJN Exh. B.) Japonesque also filed a 
"Notice of Appearance" and a "Notice Requesting Assignment to Commercial Court" in the Arizona 
Action, in response to which the action was reassigned in the Arizona Court. (Def. RJN Exhs. C-F.) 
Japonesque does not dispute that it agreed to participate in a mediation of the dispute in Scottsdale, 
Arizona. (Russell Decl. Exh. 3 [April 20, 2022 Letter re Mediation].)  

Japonesque filed suit against Kleen Concepts in this Court on March 17, 2022, approximately three 
weeks after the Arizona Action commenced. The Complaint alleges one cause of action for breach of 
contract based on the two POs subject to the Arizona Action as well as product Japonesque 
purchased under one earlier PO, PO No. PO-005901 dated April 20, 2020. Japonesque contends the 
product manufactured and sold by Kleen Concepts did not meet Japonesque's requirements that the 
product be free of certain components.  

On June 15, 2022, Kleen Concepts, making a special appearance, filed a motion to dismiss for forum 
non conveniens under Code of Civil Procedure sections 410.30 and 418.10. Kleen Concepts contends a 
mandatory forum selection clause in the parties' contract requires litigation of Plaintiff's claims in 
Arizona, or alternatively, that Arizona is a more convenient forum for the claims to be addressed. 
Defendant has not moved to dismiss the action based on lack of personal jurisdiction. 

Defendant's Request for Judicial Notice 

Defendant requests the Court to take judicial notice of filings made in the Arizona Action. (Def. RJN 
Exhs. A-F.) Plaintiff does not oppose the request. The Court takes judicial notice of the existence and 
filing of those records, but not the truth or proper interpretation of the contents. (See, e.g., 
StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 [existence of document judicially 
noticeable, but not the truth of its contents or its proper interpretation where the truth is disputable, 
or the contents subject to interpretation]; Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 
Cal.App.4th 97, 113-115 [same].)  

Legal Framework for Determination of Forum Non Conveniens Motion 

Under Code of Civil Procedure section 418.10, a defendant may move to stay or dismiss an action on 
the grounds applicable under Code of Civil Procedure section 410.30, which is a codification of the 
forum non conveniens doctrine. (Code Civ. Proc. § 418.10(b); Lu v. Dryclean-U.S.A. of California, Inc. 
(1992) 11 Cal.App.4th 1490, 1492, fn. 1.) Code of Civil Procedure section 410.30 provides: "When a 
court upon motion of a party or its own motion finds that in the interest of substantial justice an 
action should be heard in a forum outside this state, the court shall stay or dismiss the action in whole 
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or in part on any conditions that may be just." (Code Civ. Proc. § 410.30(a).)  

Under these statutes, a party may move to stay or dismiss an action based on a contractual forum 
selection clause or on traditional equitable grounds that another forum is more convenient for 
litigation of the parties' disputes. (Lu v. Dryclean-U.S.A. of California, Inc. (1992) 11 Cal.App.4th 1490, 
1491, 1492 fn. 1, and 1493.) If there is a mandatory forum selection clause that applies, the plaintiff 
"bears the burden of proving that enforcement of a forum selection clause would be unreasonable 
under the circumstances of the case," but the defendant "bears the burden of proof on other forum 
non conveniens motions." (Id. at 1492 fn. 1.)  

Courts draw a distinction between "mandatory" and "permissive" forum selection clauses. 
"A mandatory clause will ordinarily be given effect without any analysis of convenience; the only 
question is whether enforcement of the clause would be unreasonable. On the other hand, when the 
clause merely provides for submission to jurisdiction and does not expressly mandate litigation 
exclusively in a particular forum, then the traditional forum non conveniens analysis applies." 
(Intershop Communications AG v. Superior Court (2002) 104 Cal.App.4th 191, 196.) 

The California Supreme Court addressed the process for determination of a traditional forum non 
conveniens motion in Stangvik v. Shiley Inc. (1991) 54 Cal. 3d 744 ("Stangvik"). First, the Court must 
"determine whether the alternate forum is a 'suitable" place for trial." (Id. at 751.) If that threshold is 
met, the Court balances the public and private interest factors. (Id.) Private interest factors "are those 
that make trial and the enforceability of the ensuing judgment expeditious and relatively inexpensive, 
such as the ease of access to sources of proof, the cost of obtaining attendance of witnesses, and the 
availability of compulsory process for attendance of unwilling witnesses. The public interest factors 
include avoidance of overburdening local courts with congested calendars, protecting the interests of 
potential jurors so that they are not called upon to decide cases in which the local community has 
little concern, and weighing the competing interests of California and the alternate jurisdiction in 
the litigation." (Id.) 

Analysis 

A. Forum Selection Clause 

The parties dispute whether the Quality Agreement ("QA") executed by the parties dated January 14, 
2021 controls all or any portion of the claims made in this action as it is effective on the date 
executed and that date is after the Japonesque POs were issued. (See Russell Decl. Exh. 2 [QA].) They 
dispute the effect of the Master Supply Agreement ("MSA"), which Japonesque did not sign. The QA, 
however, states it is "governed" by the MSA. (See Russell Decl. Exhs. 1 [MSA] and 2 [QA p. 1].) Kleen 
Concepts contends the MSA has a mandatory forum selection provision which requires the claims to 
be determined in Arizona.  

For the contract to be interpreted as imposing a mandatory as opposed to permissive forum 
selection, "the language within a forum selection clause must be clear and unambiguous in 
designating a forum as exclusive and mandatory." (CQL Original Products, Inc. v. National Hockey 
League Players' Assn. (1995) 39 Cal.App.4th 1347, 1358.) The Court in Animal Film, LLC v. D.E.J. 
Productions, Inc. (2011) 193 Cal.App.4th 466 held a clause providing that the parties "submit" to 
jurisdiction in Texas was merely a permissive forum selection clause, among other reasons, because 
the clause did not contain language regarding the exclusivity of that jurisdiction. (Id. at 471.) (See also 
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Global Financial Distributors Inc. v. Superior Court (2019) 35 Cal.App.5th 179, 192, fn. 5 [stating the 
general rule that " 'A clause is mandatory if it requires the parties to litigate their disputes exclusively 
in the designated forum, and it is permissive if it merely requires the parties to submit to jurisdiction 
in the designated forum.' [Citation omitted.]," quoting Verdugo v. Alliantgroup, L.P. (2015) 237 
Cal.App.4th 141, 147, fn. 2].) 

Without determining whether Japonesque is bound by the MSA, the "Disputes" provision in the MSA 
is not a mandatory forum selection clause. The provision states that "either party may submit" the 
dispute to a mediation service for mediation "administered in Scottsdale, Arizona," and if the dispute 
is not resolved by mediation, either party "may submit" the dispute to arbitration "administered in 
Scottsdale, Arizona." (Russell Decl. Exh. 1 [MSA Section 12.14].) These provisions do not clearly and 
unambiguously designate the forum as both mandatory and exclusive. (Animal Film, LLC v. D.E.J. 
Productions, Inc.. supra, 193 Cal.App.4th at 471; CQL Original Products, Inc. v. National Hockey League 
Players' Assn., supra, 39 Cal.App.4th at1 1358.) Even if the Court could interpret "may" as mandatory, 
the required exclusivity language for jurisdiction and venue is not present in these provisions. 
Whether or not Plaintiff is bound by the MSA's permissive forum selection provision, the Court must 
analyze the motion by balancing the traditional forum non conveniens factors.  

B. Traditional Forum Non Conveniens Analysis 

1. Threshold Determination of Suitable Alternative Forum Is Satisfied 

To be a suitable alternative forum, the court in the alternative forum must have jurisdiction such that 
a valid judgment can be obtained by Plaintiff against the Defendant there, and no statute of 
limitations bars that court from hearing the claims. (Roullier v. Cannondale (2002) 101 Cal.App.4th 
1180, 1186-1187.) A suitable alternative forum requires the Court to find that the defendant named 
in the California action is subject to the Court's personal jurisdiction in the alternative forum. (Animal 
Film, LLC v. D.E.J. Productions, Inc., supra, 193 Cal.App.4th at 471.)  

Kleen Concepts has met its burden of demonstrating the courts of Arizona provide an alternative 
forum in which Plaintiff's claims could be adjudicated. Kleen Concepts is an Arizona corporation with 
its principal place of business in Arizona and filed suit in the Arizona Court on two of the three POs in 
dispute. (Russell Decl. ¶¶ 11, 13, 15, 16; St. Paul Fire & Marine Ins. Co. v. AmerisourceBergen Corp. 
(2022) 80 Cal.App.5th 1, 15 [pending litigation in the alternative forum provides strong indication 
alternative forum exists for resolution of plaintiff's claim, citing National Football League v. Fireman's 
Fund Ins. Co. (2013) 216 Cal.App.4th 902, 934].) Kleen Concepts submits Arizona authority that the 
shortest statute of limitations related to the claims asserted by Plaintiff is three years for breach of an 
oral contract. Plaintiff does not contest that authority or contend that it could not bring its claims in 
Arizona based on any jurisdictional or statute of limitations bar in that court.  

Plaintiff's arguments regarding whether this Court can exercise personal jurisdiction over Kleen 
Concepts as a defendant, whether the Arizona Court has general personal jurisdiction over 
Japonesque as a defendant in the Arizona Action (without addressing specific personal jurisdiction), 
and whether Japonesque has submitted to the jurisdiction of the Arizona Court by its filings in the 
Arizona Action (see Opp. pp. 11, 12, and 14) are inapposite to the suitability of Arizona as a forum for 
Plaintiff to bring its claims against Kleen Concepts under the applicable authorities. (See Animal Film, 
LLC v. D.E.J. Productions, Inc., supra, 193 Cal.App.4th at 471.) Once the defendant makes a sufficient 
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showing regarding the suitability of the other forum, the burden shifts to the plaintiff to show the 
other forum is unsuitable. (Hahn v. Diaz-Barba (2011) 194 Cal.App.4th 1177, 1191.) Defendant having 
met the threshold requirement by demonstrating Arizona is a suitable alternative forum, the Court 
addresses the private and public interests under Stangvik.  

2. Other Stangvik Factors – Private Interests  

Plaintiff's Choice of Forum: When the plaintiff is a California resident, the California plaintiff's choice 
of forum is accorded a "strong presumption" in favor of its chosen location for the action. (Stangvik, 
supra, 54 Cal.3d 744, 754; National Football League v. Fireman's Fund Ins. Co. (2013) 216 Cal.App.4th 
902, 939-940 ("National Football League").) There is no dispute that Plaintiff is a California business 
entity organized and with its principal place of business in California. (Dumas Decl. ¶ 2.) Defendant 
must overcome that presumption favoring determination of the claim in this Court. 

Location of parties: Plaintiff is located in California and Defendant in Arizona, and Defendant has no 
employees, offices, or property in California. (Russell Decl. ¶¶ 9, 11-15; National Football League, 
supra, 216 Cal.App.4th at 927 [addressing Stangvik factors, and noting the defendant's residence is a 
"presumptively" convenient forum for the action under Stangvik, supra, 54 Cal.3d at 760-761].) 
Assuming without deciding that the Court can exercise specific jurisdiction over the Defendant, this 
evidence supports that if judgment were rendered on Plaintiff's claims against Kleen Concepts, 
Plaintiff would nevertheless likely have to proceed in Arizona to domesticate and enforce any 
judgment Plaintiff might obtain. This factor favors Arizona.  

Location of evidence and witnesses: Plaintiff's witnesses to the contract negotiations are located in 
California, and its principal place of business where its business records related to the claims is in 
California. (Dumas Decl. ¶¶ 2.) The product Plaintiff claims was defective was shipped to and in 
California. (Dumas Decl. ¶ 14.) Defendant's evidence and witnesses are located in Arizona. (Russell 
Decl. ¶¶ 9, 11-15.) Though the witnesses to the negotiation of the contracts may be equally divided 
between California and Arizona, witnesses and evidence regarding the content, testing, and 
certification of the product would also likely be pertinent to the claims made by Plaintiff and are 
located in Arizona. (Reply p. 8, ll. 15-20.) Further, it is not clear that Plaintiff could compel Arizona 
witnesses to appear in California, whether for discovery or trial, which would not be an issue if 
Plaintiff litigates its claim in Arizona. This factor favors Arizona. 

Where the claims arose: The POs were issued by Japonesque from its offices in California to Kleen 
Concepts in Arizona. (Dumas Decl. ¶¶ 5-7.) The products were manufactured pursuant to the POs in 
Arizona where the chemists and other employees responsible for the content of the product are 
located. The QA, to the extent it applies to any portion of the products, provides for testing of the 
products by Kleen Concepts under its "Finished Goods Inspection Process," apparently in Arizona 
which is Kleen Concepts' only location. (Russell Decl. ¶¶ 9, 11-15 and Exh. 2 [QA pp. 1, 3.) Japonesque 
claims the products made by Kleen Concepts in Arizona ordered through these POs failed to meet 
certain content and certification requirements, such that it is reasonable to infer that any breach of 
the contract arguably occurred in Arizona. (Compl. ¶ 15.) This factor favors Arizona. 

Substantive law applicable to the claims: The MSA provides for Arizona law to govern. (Russell Decl. 
Exh. 1 [MSA Section 12.13.) The extent to which the MSA applies to the parties' contractual 
relationship and to any specific products subject to the POs is disputed in that the QA is effective as to 
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product developed after the date of execution of the QA, and the QA is dated after all the POs. 
Neither party has addressed whether Arizona law or California law would apply under choice-of-law 
principles. Even if the Court concluded Arizona law may govern, California courts are capable of 
applying Arizona substantive law.  

Expense of litigation in Arizona: The expense of litigating these claims in this forum or in Arizona 
does not favor either location based on the evidence before the Court as either Plaintiff or 
Defendant would have to incur the expense of litigating outside the state of their residency in 
the neighboring state.  

Other Equitable Factors: It is undisputed that Plaintiff has agreed to participate in a mediation in 
Scottsdale, Arizona. (Russell Decl. ¶ 18.) Kleen Concepts filed suit against Japonesque before this 
action commenced, and Plaintiff engaged counsel in Arizona who appeared on Plaintiff's behalf 
in the Arizona Action before this action was filed. (Russell Decl. ¶ 18 and Exh. 3; Def. RJN Exh. B.) 
These events favor Arizona. 

3. Other Stangvik Factors - Public Interests 

Burden on California Court: The case imposes a burden on California judicial resources and adds to 
the congestion of cases in this Court. (See Stangvik, supra, 54 Cal.3d at p. 753, fn. 4 [recognizing court 
congestion factor will typically favor another forum].) This factor weighs in favor of Arizona. 

California's Interest in Determining These Claims: This factor favors California based on its interest in 
protecting its residents from injury caused by their dealings with out-of-state defendants. 

Protecting the Interest of Local Jurors: Plaintiff's principal office is located in this county which 
provides a connection to this community if local jurors are asked to determine the dispute. (Roullier v. 
Cannondale, supra, 101 Cal.App.4th at 1190.) This factor favors California. 

Competing Interests of California and Arizona: Both California and Arizona to have an interest in the 
litigation and protecting the citizens of their respective states. That Kleen Concepts initiated suit first 
in Arizona, and Plaintiff has made an appearance through counsel in that action (whether general or 
not) and agreed to mediate the claims in Arizona. Though not dispositive, these facts favor Arizona.   

Weighing all of the Stangvik factors collectively, the factors favor litigation of Plaintiff's claims in 
Arizona sufficient to overcome the strong presumption in favor of Plaintiff's choice of forum.  

Relief on the Motion 

Moving party seeks a dismissal of the action. In order to demonstrate dismissal rather than a stay is 
appropriate in this case with a California Plaintiff, Defendant must demonstrate that California is a 
"seriously inconvenient forum" for the action, as Defendant acknowledges. (Memo. ISO Mot. p. 10, ll. 
20-21; National Football Leagues, supra, 216 Cal.App.4th at 932; Fox Factory, Inc. v. Sup. Ct. (2017) 11 
Cal.App.5th 197, 207.) While the Stangvik factors favor Arizona on balance, Defendant has not 
demonstrated that California is a seriously inconvenient forum so as to warrant dismissal of the 
action. The Court also notes some authorities hold that when the plaintiff is a California resident 
the Court may be precluded from dismissing the action and can only stay the action. (Beckman v. 
Thompson (1992) 4 Cal.App.4th 481, 487-488; Berg v. Mtc Electronics Techs. Co. (1998) 61 Cal.App.4th 
349, 356.)  
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With regard to a stay, one court recently explained, "A stay under the forum non conveniens doctrine 
effectuates the trial court's 'inherent power, in its discretion, to stay proceedings when such a stay 
will accommodate the ends of justice.' [Citation.] As the court in Landis v. North American Co. (1936) 
299 U.S. 248, 254, explained, 'the power to stay proceedings is incidental to the power inherent in 
every court to control the disposition of the causes on its docket with economy of time and effort for 
itself, for counsel, and for litigants.' [Citations, internal quotation marks omitted.]" (St. Paul Fire & 
Marine Ins. Co. v. AmerisourceBergen Corp. (2022) 80 Cal.App.5th 1, 13-14.) 

The Court concludes staying this action rather than dismissing the action is appropriate to ensure that 
this forum in this action is available to Plaintiff in the event the Arizona Action is dismissed for lack of 
personal jurisdiction over Plaintiff and to preserve the statute of limitations on its claims against 
Kleen Concepts if for any reason the claim might be barred in the Arizona Action and under the 
foregoing authorities. (See Investors Equity Life Holding Co. v. Schmidt (2011) 195 Cal.App.4th 1519, 
1534 [In the event our understanding of Hawaii law is incorrect, plaintiff will have the opportunity to 
seek relief in the courts of this state," quoting Century Indemnity Co. v. Bank of America (1997) 58 
Cal.App.4th 408, 411]; Hahn v. Diaz-Barba, supra, 194 Cal.App.4th at 1192.)  

Plaintiff's Evidentiary Objections 

The Court does not rule on Plaintiff's evidentiary objections to the Licha Reply Declaration because 
the determination of the objections is not necessary to the Court's ruling. 

  
 

  
    

12. 9:00 AM CASE NUMBER:  N22-1370 
CASE NAME:  PETITION OF PEACHTREE SETTLEMENT FUNDING, LLC 
HEARING IN RE:  APPROVAL OF TRANSFER OF PAYMENT RIGHTS  
FILED BY: PEACHTREE SETTLEMENT FUNDING, LLC 
*TENTATIVE RULING:* 
 
The Court approves transfer of payment rights. 

 
 

  
    

13.   9:00 AM CASE NUMBER:  N22-1371 
CASE NAME:   CLAIM OF: MIKAYLA GELLER 
HEARING ON MINOR'S COMPROMISE    
FILED BY:   MICHAEL GELLER 
*TENTATIVE RULING:* 
 
The Court grants minor’s compromise. 
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14. 9:00 AM CASE NUMBER:  N22-1407 
CASE NAME:  STATE OF CALIFORNIA  VS. BYRON MOUNTAIN FARMS, INC. 
HEARING ON  PETITION FOR ORDER PERMITTING ENTRY AND INVESTIGATION OF REAL PROPERTY  
FILED BY:  STATE OF CALIFORNIA, DEPARTMENT OF WATER RESOURCES 
*TENTATIVE RULING:* 
 
Petition for order permitting entry and investigation of real property is granted. 

 
 

  

 


